STATE OF IDAHO )
County of KOOTENAI ~ )®

FILED

AT O'clock __ M
CLERK, DISTRICT COURT

Deputy
IN THE DISTRICT COURT OF THE FIRST JUDICIAL DISTRICT OF THE

STATE OF IDAHO IN AND FOR THE COUNTY OF KOOTENAI

STATE OF IDAHO, )
. ) case No. CR 2006 22109
Plaintiff, )
vs: g ORDER DISMISSING APPEAL
KEITH E. LAFOUNTAIN )
)
Defendant. )
)
)
)
)

On April 3, 2007, LaFountain filed his Notice of Appeal of Judge Marano’s March 14, 2007
Order denying LaFountain’s I.C.R. 25 Motion to Disqualify as being untimely. On April 10, 2007,
the District Court (sitting as an appellate court on this appeal), filed its “Notice of Intent to Dismiss
Appeal”, giving LaFountain until April 25, 2007 at 10:00 a.m. to “...file a reply showing some
arguable basis for relief or file the appropriate motion”. Notice of Intent to Dismiss Appeal, p. 2.
LaFountain filed his “Memorandum in Support of Notice of Appeal” on April 25, 2007 at 11:55 a.m.
Accordingly, LaFountain’s reply is late, and must be dismissed.

Alternatively, this Court has reviewed the “Memorandum in Support of Notice of Appeal”,
and is convinced LaFountain’s appeal must be dismissed as a matter of law. LaFountain argues that
the District Court’s entering LaFountain’s guilty plea the misdemeanor in the amended information
was a “judgment” pursuant to I.C.R. 54.1(f). Memorandum in Support of Notice of Appeal, p. 2.
LaFountain errantly cited I.C.R. 54(6) which no longer exists. Entry of a guilty plea and acceptance

of that plea by a court is not a “judgment”. See I.C.R. 33. Judgment occurs upon sentencing.
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Sentencing has not occurred in the present case. LaFountain cited State v. Middleton, 114 Idaho

377, 757 P.2d 240 (Ct.App. 1988). Memorandum in Support of Notice of Appeal, p. 2. Middleton

cuts against LaFountain’s argument. In Middleton, *...Middleton tendered his conditional plea.

Judgment was entered upon that plea.” 114 Idaho at 379, 757 P.2d at 242. “Judgment” has not been

entered in the present case. Contrary to LaFountain’s argument, there is no jurisdiction under I.C.R.

54.1(f), for this Court to hear the appeal on Judge Marano’s order on LaFountain’s Motion to

Disqualify.

IT IS THEREFORE ORDERED that LaFountain's appeal is DISMISSED for

LaFountian’s failure to comply with this Court’s April 10, 2007 Notice of Intent to Dismiss Appeal,

and alternatively, the same hereby is DISMISSED for lack of jurisdiction.

Dated this 27th day of April, 2007.

| hereby certify that on the

Henry D. Madsen, Appellant’s Attorney
via fax 208 664-6258

Linsey Mattison, Respondent’s Attorney
via fax
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John T. Mitchell, District Judge

CERTIFICATE OF MAILING

day of April, 2007 a true and correct copy of the foregoing was faxed to:

Honorable Eugene A. Marano, via fax

Clerk of the District Court
KOOTENAI COUNTY

By

Deputy
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