


Kootenai County
Optional Forms of Government
Study Commission
Meeting Minutes
March 9, 2022
5:30 p.m.
451 N. Government Way
Administration Building, 1st Floor Room 1B

Commission Members Present:  Tamara Bateson, Kurt Andersen, Phil Ward, Bob Fish, Dave Botting, Bryant Bushling, Brian Cleary, Kristen Wing, David Levine and alternate Bruce Mattare.  Alternates Cheri Zao and Joan Genter were not present.

I. Call to Order

Chair Botting called the meeting to order at 5:31 p.m. 
II. Pledge of Allegiance
Kurt Andersen led the meeting participants in the Pledge of Allegiance. 

III. Approval of / Changes to the Agenda
Brian Cleary questioned agenda item VI subarea A which shows presentation of the final report as an action item.  He wanted to understand if that means presenting the report or voting on the report.  Chair Botting said that agenda item was intended for the writing committee to present and distribute the report to the members.  Mr. Cleary asked for clarification under VI subarea B vote on acceptance of final report.  He asked if that meant the study commission would review the report and would discussion be allowed?  Chair Botting confirmed that we would review and discuss the report.  
A motion to approve the agenda as submitted was made by Bob Fish and seconded by Phil Ward.  The vote was taken; the motion passed.
IV. Announcements

None

V. Approval of Minutes -February 2, 2022
A motion to approve the meeting minutes as submitted for February 2, 2022 was made by Bob Fish and seconded by Phil Ward.  The vote was taken; the motion passed. 
VI. Reports 
A. Presentation of Final Report 
Kristen Wing, as chair of the writing committee, said that the draft report was sent to the study commission several weeks ago.  At that time commissioners were asked to provide their feedback to the study commission.  The comments from the study group members are attached to the minutes.  After receiving comments, the committee met and reviewed the feedback and made changes to the draft.  The final document has been provided to each commissioner.  
B. Call for Motion to Accept Final Report
1. Review of Final Report
2. Vote on Acceptance of Final Report
Chair Botting asked for a motion to accept the final report.  A motion to approve the final report as submitted was made by Bob Fish and seconded by Phil Ward. 
Brian Cleary thanked the subcommittee for drafting the final document.  He indicated that his remarks are procedural in nature.  He wanted to ensure that the 10 months the commission has spent together were actually productive.  As he went through the final report, he said he thought about the process by which the study commission came to their conclusions.  Mr. Cleary said that by now the other commissioners know him and know what he does for a living.   He litigates and looks at everything from an attorney’s perspective.  He said he hopes that people would recognize that he has tried to ensure that what we did was consistent with the law.  He has tried to point out things that he hoped would provide clarity so that the study commission understood where we were going.  He added that the process used to get to the final report presents a problem, but he believes we can cure it. 
Mr. Cleary said that the way the commission arrived at the final report violated the open meeting law.  He believes that is unfortunate, but it can be fixed.  He explained why he believes the study commission violated the open meeting law.  When commissioners left the last meeting, Chair Botting said we had reached the end of our scheduled meetings.  At that time, the commission was still waiting for answers to some questions that had been forwarded to the county attorney.  He said that Chair Botting indicated that once we received the answers to the questions, we would determine whether we want to have another meeting.  We did get the answers, but we did not have a meeting.  At the last meeting the subcommittee was appointed to draft the final report.  He recalls that we did not actually figure out what the next steps would be after drafting the final report.  The problem is that the draft report was sent out to the entire study commission and members were asked for comments by Friday of that week.  Due to his workload, he was unable to provide feedback by the deadline.  He believes that the commission should have had a public meeting to discuss the deadline to ensure that it worked for everyone.  The deadline was set by one person and it should have been set in an open meeting, he said.  He believes the failure to a hold public meeting to decide the deadline is a violation of the open meeting law. 
Mr. Cleary said the report was circulated to the entire study commission, which means it went to more than a quorum.  That constitutes sharing information which would lead the commission to deliberate toward a decision.  He believes there should have been a public meeting wherein the report would be presented to the study commission.  By not doing so, we have committed another violation of the open meeting law.  Comments were solicited on the draft report and individual commissioners did provide their feedback.  He did not send in his comments because that action would be communicating information and that would constitute deliberation towards an end result that itself would result in an action.  The action is the approval of the final report.  The individual comments that were submitted constitutes a serial meeting and that violates the open meeting law.  He does think it makes a difference if the comments were sent individually to the subcommittee or if everyone was copied in on the responses.  That process should have been completed at an open meeting.  The subcommittee took the comments from the commissioners and edited the report.  He believes reviewing the comments and deciding which edits to accept should have been done in an open meeting.   By not doing so, the commission lost the opportunity to actually talk about the draft report, discuss other commissioners’ comments and decide what edits should be made.  He believes the process we followed shortchanged the study commission by not meeting to exchange ideas to improve the product.  He added that the public was shortchanged because they should be part of the process.  To illustrate his point Mr. Cleary gave the example of how the bylaws and preliminary recommendation documents were approved. The process used for the final report departs from the process we have followed previously. More importantly, it clearly triggered the open meeting law requirements.  Since the commission was not meeting, he had no way to use email to engage in deliberations or submit comments without violating the open meeting law.  Tonight’s meeting is the first opportunity he had to raise this issue. 
Mr. Cleary stated that this means that at least three different violations of the open meeting law occurred.  Each one can be used as a basis to bring a challenge to the approval of the final report.  His objective is to make sure that all the time we have worked together over the last 10 months has some meaning.  He has been aggrieved since he has not been able to share his comments.  He said he has comments but cannot share them at this time. He believes the public and other commissioners have been aggrieved by the examples he has cited tonight. He believes that as of now, anyone of the people just mentioned can challenge what has been done.
Mr. Cleary believes the action taken to develop the final report and approve the final report is null and void as a matter of law.  The county commissioners have said that this final report will be used to make a decision on placing the study commission recommendation on the ballot.  He added, what benefit is it to put the County Commissioners in a position where the study commission’s work can be challenged.  He believes it will be challenged. 
The solution, he believes, is to not cure it in this meeting because the agenda indicates that we will review and accept the final report.  The agenda does not have anything allowing a review of the draft document or to hear commissioners’ comments.  Therefore, that issue cannot be remedied tonight.  The prudent thing would be to not do it tonight since the commission would be opening up another challenge to the open meeting law.  Based on the agenda, some members of the public may not have attended tonight’s meeting since they believed the commission was reviewing and approving the final report. However, if people thought the commission was going to review and discuss the draft final report, they may have attended tonight’s meeting.  He brought these issues up tonight because he wants his work over the last 10 months to be worth something.  He does not want what we have done to be challenged on some technicality.  He then read Idaho code 74-201 which states:  FORMATION OF PUBLIC POLICY AT OPEN MEETINGS. The people of the state of Idaho in creating the instruments of government that serve them, do not yield their sovereignty to the agencies so created. Therefore, the legislature finds and declares that it is the policy of this state that the formation of public policy is public business and shall not be conducted in secret.  He reiterated that he could not bring up these issues before tonight’s meeting because it would be violating the open meeting law. 
Chair Botting and Brian Cleary discussed and could not agree if the agenda as approved would provide the opportunity to discuss the concerns outlined tonight.  Mr. Cleary stated that holding another meeting could fix all the issues he mentioned tonight and he does not understand why that would be such a problem.  The study commission still has time before we submit the final report.  Taking the time to have a meeting or two to cure the open meeting law violations does not harm anyone, he said.  He does not want to put the county commissioners in the position of placing something on the ballot that will be challenged. 
David Levine asked Mr. Cleary why he did not consult someone at the county about these open meeting law concerns.  He said sending comments to subcommittees for incorporation in a document is something that other advisory groups have done.  The report is then presented to the entire advisory board in a public forum.  All the comments the writing committee received would be attached to tonight’s meeting minutes and therefore become part of the public record. 
Kristen Wing said that the process the writing committee used was developed by all three members. The intent was to have a document that was as near final as possible.  She stated there was nothing nefarious about what we did but actually thought we did not violate any open meeting laws because we never had a quorum communicating.  She added that Brian Cleary could have reached out to her to let her know that he had a problem with the process. Such communication would not have violated the open meeting law.  She mentioned that Bryant Bushling, who is also an attorney, participated in providing comments.  She would have appreciated the courtesy of someone reaching out to express their concerns before tonight’s meeting.  
Tamara Bateson indicated that she did reach out to Kurt Andersen about her concerns. Kurt Andersen said regardless of what we thought, Mr. Cleary is concerned there is an open meeting law violation.  He believes we are well placed t0 take his concerns into account.  If that means one or two more meetings so that the commission’s actions are beyond reproach, he believes we should do that. We should modify tonight’s agenda to the extent we can.  The study group can hold discussions tonight and then schedule follow-up meetings as necessary.  Chair Botting said that the agenda shows a review of the final report-discussion.  He offered the opportunity for anyone to review the content of the final report.  The legal opinions are content of the final report and we are free to discuss them tonight in an open meeting. The comments received by the writing subcommittee can be brought forward in this open meeting.  Chair Botting said we can cure all the violations in tonight’s meeting.  Brian Cleary disagreed with that assessment since the agenda says final report which means we are not referencing comments on the draft report.  Mr. Cleary also mentioned that he did not bring his comments to this meeting to share.  The agenda item indicates final report and the agenda does show discussion.  However, the comments he had and more importantly the colloquy that would have happened if we had a meeting to discuss the draft report is absent from the agenda.  The best way is to have a meeting to discuss the comments and finalize and approve the report.  Kurt Andersen indicated that he would like to receive Mr. Cleary’s input and that would have to be done at a subsequent meeting. 
Phil Ward said the study commission has been together for 10 months.  Each of our meetings was open to the public.  The report was meant to recap what has been discussed in the public meetings.  If there were any comments, they were to clarify items or correct some typographical errors.  Those changes were not anything that affected the actual research that was done.  Mr. Ward has been in government for quite a while and he has to respectfully disagree that the work of the study commission that goes to the county commissioners and ultimately to the voters to decide is, at this point, a violation of the open meeting law.  This commonsense conclusion is based on 10 months of open meetings and using a subcommittee to draft the final report.  Bryant Bushling asked if the comments received by the writing subcommittee were going to be circulated. David Levine said all the comments received by the subcommittee would be included as an attachment to the minutes.  When Mr. Bushling offered comments to the subcommittee, he indicated that Some of the following may be substantive and involve deliberation rather than simple editing, so may require compliance with Open Meeting law.  The reason he responded was that he was put in this quandary where one had a to submit comments by a certain date or they would not be considered.  He went through the same thought process Brian Cleary did and he came out with a different conclusion.  Mr. Bushling thought along the lines that Mr. Ward did that everyone would see the different comments sent to the subcommittee.  Since the comments were submitted to a subcommittee, therefore, not a quorum, he decided to send his comments but wanted to reference his open meeting law concerns. He believes that if we can see everyone’s comments and discuss them, that would solve the problem Mr. Cleary referenced.  Bryant Bushling also agrees that cannot be done tonight because it is not on tonight’s agenda.  David Levine said the subcommittee did review all the comments received and made best effort to incorporate those recommendations into the report. 
David Levine said that the question before us now is how to proceed.  Some of the concerns addressed tonight, like setting a deadline to provide comments to a subcommittee, are used by other advisory boards.  Kristen Wing said that while the deadline was set, the subcommittee did accept all comments that were received.  Phil Ward asked if anything in the report, including changes based on the comments received, were subjects that have not been discussed during previous public meetings.  Kurt Andersen believes, based on the points Brian Cleary made, that some of his comments could have had a deliberative impact on the report.  The commission should take that under advisement.  He added that he did not believe the report included any items that were not covered in previous meetings. The report is supposed to be a summary of 10 months of meetings and ultimately the recommendations.  If that is not done properly then everything that was done was for naught. 
Chair Botting said the agenda does include a discussion of the final report.  Any discussion of the final report would include the content of that report. Therefore, if someone has a concern about the legal opinions that we have received which may or may not be included in the report they can bring it up now at this open meeting.  He asked if all the comments received are available tonight and David Levine indicated he does have them. They can be distributed and discussed at tonight’s open meeting.  Chair Botting asked for suggestions regarding agenda VI B1. Review of the Final Report-Discussion needs to be edited.  Kurt Andersen said we still have a fundamental problem in that Mr. Cleary does not have his comments with him.  He suggested we take a 30-minute recess to allow Brian Cleary to get his comments.  Brian Cleary said the agenda is referencing the final report and not a draft report.  The bigger picture is that the draft report and the comments provided by the commissioners in his view violate the open meeting law. He is not going to violate the law. He had this Hobson’s choice to send his comments over and violate the law or not submit his comments. That situation aggrieved him, but also that the public was entitled to hear the discussion that went on because it leads to the final decision. He is not ready to present his comments on the report this evening.  While he may disagree with the recommendation, he wants the study commission to be on sound legal ground so it does not get challenged and the value to the County Commissioners is lost.  He asked what is the problem with continuing another week or two to correctly cure the concerns discussed. Chair Botting does not see what the concern is about trying to cure it tonight.  Brian Cleary said we cannot amend the agenda now.  Kurt Andersen said we can amend the agenda for discussion items only.  Mr. Cleary said since the agenda indicates final report the public may have decided to not attend the meeting tonight because they thought it was a done deal.  
Phil Ward told Brian Cleary that no one here is ignoring what he is saying.  We assessed and evaluated what Mr. Cleary has said. Mr. Ward said he may not have a legal license but he does have a code of ethics that he has lived by all his life.  He believes Mr. Cleary is exaggerating the importance of the comments on the draft report because they did not fundamentally change the report.  The report represents exactly what the study commission discussed and the process used to come up with the recommendation.  Bryant Bushling disagreed with the comments made by Phil Ward.  He put the statement in his comments about his open meeting law concerns because he was assuming we were going to discuss the changes made based on the comments.  He felt it was acceptable to send the comments to the subcommittee because they were not a quorum.  He also thought the comments would be distributed tonight to the entire commission and they have not been.  The agenda indicates final report and there is a distinction between draft and final reports.  We are discussing the final report and he agrees with Mr. Cleary that we cannot move forward with this issue at this time.  He added that the process has been confusing at times and tonight’s discussion is an example of this.  Mr. Bushling disagreed with Chair Botting that we can cure this tonight since the public may have acted on the agenda item indicating final report. Chair Botting responded that there is no distinction between the final report and draft report now because the draft report no longer exists.  The final report, based on the draft report, includes the comments received.  The point of the agenda item was to allow discussion on the final report and that allows discussion of the content of the final report. The content of the final report includes the legal opinions and the comments received. He again stated that we can cure all the issues tonight. 
Kurt Andersen made a motion to table the discussion of the final report.  He added that it may have been better to call the agenda item proposed final report to clarify the intent of the agenda item.  He suggested that we move to discuss any other agenda items that are open since the last meeting and then determine the next steps.  The motion was seconded by Bryan Bushling.  Chair Botting called for a vote.  Commissioners Andersen, Bateson and Bushling voted in favor and the motion failed. 
Chair Botting asked if anyone would like to discuss the legal opinions.  Since no commissioner responded in the affirmative, Chair Botting stated that the issue has been cured since they have been made available in an open meeting.  Brian Cleary said legal opinions did not address the questions. For example, the question about the commission manager’s authority was not answered.  Is it exclusive authority as the executive of the county to nominate and appoint to boards and commissions or is it with advice and consent? The response received was interlaced into the question itself and it said see the red line and that was not available.  He could not find a direct response to that question.  Since we did not have a meeting, he could not bring that question up.  How that information may be taken into account in the report is unknown.  He could not find this item being addressed in either the draft or final report. 
Brian Cleary said someone from the Clerk’s office provided a document regarding the implications of moving the budget function from the Clerk’s office to that of the county manager.  The study commission never discussed the content of that letter.  He added that information was provided regarding the Utah statute that allows commissioners and a commission form of government to move the function of the budget officer from the Clerk/Auditor’s office to that of the County Commissioners.  Two counties in Utah decided to move forward with that option.  Utah has a state auditor who audits the counties.  The state’s auditor’s report recapped already emerging problems with the act of moving the budget function.  That movement was considered a fairly benign thing.  These concerns happened within one year of the movement of the work and he provided examples of the concerns described.  This resulted in a hearing at the state level.  As a result of those hearings new legislation was going to be proposed to remove this authority.  The study commission did not discuss this nor did the final report include that information. This is important information that the County Commissioners should hear and maybe we could have recommended some additional controls to mitigate this issue.  
Brian Cleary reiterated his concerns about open meeting law violations and the inability to cure them based on the way the agenda was established.  David Levine asked why he did not consult the county about these issues.  Bryant Bushling said he did put everyone on notice that there might be issues that were substantive and it does not matter whether one individual did it.  Kristen Wing said Mr. Bushling responded to the subcommittee and that body considered his comments.   Bryant Bushling said he believed his comments would be considered by the entire study commission.  David Levine said he is trying to understand why Mr. Cleary did not go to the county to express his concerns. Kurt Andersen said that he does not know if it serves any value to discuss what if and why Mr. Cleary did or did not do something.  Brian Cleary said that he could not contact legal because only the Chair can request an opinion from the county attorney.  As far as reaching out to Nancy Plouffe, he said, it honestly never occurred to him to do so because meetings are called by the Chair. When Chair Botting ended our meeting, Mr. Cleary said, it was his assumption that the study commission was going to have additional meetings to address his concerns.  Since the study commission did not have additional meetings, Mr. Cleary did not have the opportunity to present his concerns without violating the open meeting law.  He is bringing these issues up to make sure the report is not challenged and the good work the study commission has done stands. 
Chair Botting responded to two issues raised by Mr. Cleary.  He first addressed the legal opinion about legal not answering the question about the commission manager authority due to the omitted red line.   Chair Botting said we did receive a response, but it did not come through as a red line.  The complete response did address the level of authority question. The answer was that there was no reason or need to go for approval from the County Commissioners for board or commission appointments.  The manager had that authority under the statute.  Chair Botting also wanted to respond to Mr. Cleary’s point about the Utah concern.  On page 5 of the Utah state auditor’s presentation there is information that the problem was the lack of a separation of duties.  Rather, it concerned the movement of the budget, accounting, financial statement and grant management functions. The study commission recommendations do not move all those functions over to the county manager.  The recommendation being proposed only moves the budgeting function.  The Kootenai County Clerk’s office situation has the same separation of duties concerns that were referred to in the Utah report.  Moving the budgeting function over to the county manager could improve that situation.  Mr. Cleary said the Utah state auditor did mention a concern that budgeting was falling under the commissioner’s silo.  Kootenai County, Mr. Cleary continued, has an independent auditor.  The county has both internal and external audits. When evaluating the strengths and weaknesses of the current and proposed forms of government, it may appear that having the two functions together may be a weakness.  Since the county has an external auditor, it may not be.  Kristen Wing said that the county will continue to have an external auditor no matter where the budget function lies. This is how government and most companies operate.  Chair Botting stated that if you have ever read an audit engagement letter, you would know they have disclaimers that state that external auditors are not responsible for finding fraud or embezzlement. He added that some may be aware that our county previously had a problem with an employee from the Clerk’s office embezzling funds from the county.  This was not detected by either the internal or external auditors. This problem surfaced when the individual resigned from the county and their replacement uncovered the embezzlement.  
Chair Botting asked if anyone had additional comments.  Tamara Bateson, responding to a David Levine question about reaching out to the county, said she read Idaho Statute 31-5104.2 says a majority of the members can call for a meeting.  Since we did not holding  additional  meetings, that would violate the open meeting law anyway if we had a quorum deciding to have an open meeting. Ms. Bateson and Mr. Bushling reached out about their concerns and Mr. Cleary did not.  Kurt Andersen advised Tamara Bateson that the intent was to gather all the input to review it in the open meeting.  Ms. Bateson then provided her comments based on that understanding.
Tamara Bateson had some concerns about how the report dealt with the information received from legal.  The report states some things as fact when the response from the county attorneys indicated their conclusion was a reasonable interpretation of what was going to happen. She added that it was a plausible interpretation.  She believes the report tweaked the information to show some conclusions were facts.  For example, the report includes: The scope of the county manager’s responsibilities is limited to the jurisdiction/departmental scope of the Board of County Commissioners. The county attorney said that was a reasonable interpretation that the manager will oversee all of the BOCC departments.  He does not stipulate it as fact.  She added that as far as the county personnel are concerned, the legal opinion stated it is reasonable to presume it means that all personnel under the BOCC.  The attorney stated that county personnel is not defined.  Ms. Bateson does not think the report accurately states the information received from legal.  The legal opinion leaves some grey areas and that could be impacted by different legal opinions in the future.  Since this has never been done in Kootenai County there is no precedent, legal rulings or legal understanding.  That means things can change depending on different legal interpretations. None of that information was incorporated into the report.  The report stated those things as facts, but under the legal opinion there is a potential for things to change. She recommends that the verbiage should be altered to better reflect the legal opinion.  Ms. Bateson said the feedback from legal said county personnel is not defined and the BOCC would absolutely not have the authority to override decisions made by the commission manager.  She believes the report should be an accurate representation of the legal opinion and she does not feel the report accurately represented that based on the language the county attorney provided.  Chair Botting stated that included in the legal opinion was a statement there had been a court case in which it was determined that the Board of County Commissioners and the departments under them had no authority over any other elected officials.  Therefore, the county manager would not be able to intervene in areas of the other elected officials. That was the basis of the opinion received.  That was not one attorney’s opinion, but the result of a court case.  Tamara Bateson said that the attorney contradicted himself because that was not what was provided to the study commission.  Tamara Bateson added that she did not agree with that view, but that does not change what she previously stated. 
David Levine again asked what the study commission is going to do. The report is a requirement. The study commission will not agree on the final recommendation. It now appears that we will not entirely agree on what should be in the report.  He acknowledged that Ms. Bateson made some good points, but he is not sure that a majority of the commissioners would agree with that interpretation of the report.  He also added that he’s not sure that we would have majority agreement on other changes discussed tonight.  The document was designed in a way to allow commissioners to sign either in support of the recommendation or not.  It was not asking for approving the report itself.  Mr. Levine asked what the next step might be.  The recommendation is not going to change. He stated a few weeks ago that each commissioner had a different comfort level with the amount of information needed to make decisions.  The question is if it would be valuable to try to deal with what legal said or did not say.  As stated before, we don’t know what will happen in Idaho until a county approves and implements one of the options.  Kristen Wing said some people have stepped up.  Others were asked to be on the writing committee, but they declined.  The writing committee worked very diligently to draft a report and this is a requirement.  Ms. Wing agreed that no one will change their vote over this report. She questioned why Brian Cleary did not call her or Chair Botting about his concerns. The writing committee realized as they were writing the report that there were things that could have been included in the report that probably were appropriate, but were left out because it was not within the subcommittee’s purview to tell the BOCC how this was going to be implemented.  The subcommittee removed some of those items that were more opinion or implementation-oriented.  Ms. Wing stated that she thinks we can talk for months and, in the end, some people will sign and some won’t.  She explained the reason why the process was designed the way it was and how the feedback we received was seriously considered. 
A motion was made by Bob Fish to accept the final report as submitted and seconded by Phil Ward.  Commissioners Fish, Ward, Wing, Levine and Botting voted in favor. The motion passed. 
Chair Botting asked Communication Coordinator Jonathan Gillham to explain the process of the final meeting minutes.  Mr. Gillham stated that the Chair needs to form a small subcommittee to approve the minutes.  This meeting can be informal. The public must be notified that the meeting will be held and the agenda will have one item to approve the final minutes.  After the meeting,  Jonathan Gillham provided clarification to avoid any confusion that the subcommittee can’t be a quorum.  During the meeting David Levine incorrectly stated that a quorum was necessary for this subcommittee.  Chair Botting appointed Phil Ward, Bob Fish and David Levine to the subcommittee.
Tamara Bateson wanted to confirm that the final report as submitted was approved.  No additional comments were accepted and no additional discussion will be held. The report is final and Brian Cleary’s comments that have not yet been submitted or the comments offered tonight will not be considered.  Chair Botting said the commissioners voted that the report is accepted as written.  Tamara Bateson asked to confirm that the report is taken as is, without additional comments or discussions.  Chair Botting confirmed that was correct. 
C. Signing of Final Report
· Commissioners Botting, Ward, Fish, Wing and Levine signed the report indicating that they supported the recommendation stated in the final report. 
· Commissioner Andersen signed the report to indicate his opposition to the recommendation stated in the final report. 
· Commissioners Bateson, Bushling and Cleary did not sign the report. 
VII. Old Business
This item was not required for this meeting.
VIII. New Business
This item was not required for this meeting.
IX. Items of Next Meeting Agenda
Subcommittee approval of final meeting minutes
X. Adjournment
A motion to adjourn the meeting was made by Phil Ward and seconded by Bob Fish.  A vote was taken and the motion passed.  Meeting adjourned at 7:08 p.m.


Respectfully submitted,   


					
David Levine, Clerk/Secretary 


Approved by the Final Minutes Subcommittee on March 16, 2022
Attachment to Meeting Minutes
Commissioners Input on the Draft Final Report

Comments of Bryant Bushling regarding the Draft Report for Study Commission V1

Some of the following may be substantive and involve deliberation rather than simple editing, so may require compliance with Open Meeting law.
Beginning at line 11, page 2—
“During this time, the commission collected information from interviews, research literature, government websites, officials in counties across the US that had successfully implemented other county government structures…”
“Successfully” should be removed.   First, the success of the optional form of government was measured by one or two persons from the county and who were county employees who spoke to a member of our study commission by telephone.  There was no basis for a member of the Kootenai County voting public to determine the appropriateness of the term “successfully”. In fact, in one of the counties, the manager had been successfully prosecuted for accepting bribes for a number of years directly dealing with county business.  The term “successfully” is a conclusory term; the voting public can assess the success of the implementation based on the evidence presented at the presentation. 

Beginning at line 8, page 4—
Again the term “successfully” should be removed. 

Beginning at line 31, page 11--
 “It can be argued, however that the separation of the budget function from the audit function will strengthen checks and balances within the financial operation of the County. “
The above statement fails to consider the materials presented to the study commission by the Clerk’s Office on February 15 in which it is noted that “County spending has several checks and balances to ensure policies are followed and expenses are proper.  The departments enter payables, which are reviewed by department heads.  The Auditor provides the next level of review to ensure classification, coding, and policy adherence.  The BOCC then receives the completed payables for one last review before they approve release of payment.  If the proposed changes are adopted, the Auditor’s second level of review would be removed from the process.” [Emphasis added].
Further the clerk provided a video clip of a report from the Office of the State Auditor of Utah regarding the separation of the budget function from the auditor function.  Although there were a few concerns expressed which seem to relate to the recommendation of 5 members of this study commission, one that seemed to need additional discussion was the effect that Federal Independence rules may have on the ability of Kootenai County to accept and/or retain PILT money or other types of grant money since the Federal government has rules regarding oversight of the monies granted to states and counties.  So, it might be more correct to note that the study commission has not adequately considered the impact and implications of separating the budget and auditor functions.  

Beginning at line 23, page 12—
“If approved by the voters, the Board of County Commissioners should be expected to align its salaries with those of other “part-time” councils and commissions whose duties are legislative and not administrative.”
The statute does not provide for part time commissioners.  It is speculative whether or not the commissioners would voluntarily reduce their pay, especially in light of the comments from Dan Green, who stated that the BOCC needs to be full time in order to oversee the manager and policy matters.

Beginning at line 32, page 12—
“This results in an increase in representation . . .”
Representation cannot increase beyond 100%.  This is a mathematical certainty.  The citizens are currently at 100% representation. Additional commissioners actually dilute the power of individual commissioners and, considering the redistricting issue, may actually decrease the representation of some interests depending on how the redistricting is accomplished. 

.  
Comments from Phil Ward

I believe the report explains the process we have engaged in over the last 10 months.  The analysis, findings and recommendations accurately depict the review process.  Although not all of the nine study group members saw a need for any optional form, this report reflects the voice of the majority.  

Thank each of you for your time in preparing the report and a job well done.

Comments from Tamara Bateson on the draft recommendation
(Transcribed by Kurt Andersen from a verbal walkthrough of the document with Tamara)
Page 2, line 14: “…public meetings…”
suggests inserting “comment”, since all of our meetings were public in the sense of the open meeting statutes
Page 3, line 6: “…performed specific administrative…”
seems limiting, they also have executive and intra-department policy responsibilities
Page 5, lines 22-23: “…increased bureaucracy and slower responsiveness in the County Commissioners’ office than in the other six offices.”
seems to be contradictory with the later “strengths” section
Page 5, lines 25-26: “…at the expense of their statutory responsibilities for policy development and legislation.”
Poor wording: are we saying that they are not doing their required mandatory work?
Page 6, line 9: “…totally corrupt…”
“partial corruption” acceptable? Is this really distinct from the case with the recommendation. Suggest cutting final clause starting with “which should…”
Page 6, line 18: “…may be inadequate…”
seems to be an unsubstantiated claim belied by the percentage of use across the country; suggest removing this statement or footnoting the source of the claim
Page 6, line 22: “Contrast…”
sentence or thought seems incomplete
Page 6, lines 26-27: “This opens the selection process to undue influence by political parties…”
the connection between “complexity [of their duties]” and “undue influence” is unclear. Suggest removing the second sentence
Page 6, line 28: “…administrative…”
Do you mean “executive”? Every group has admin functions
Page 6, line 32: “…is…”
Should say “could be”
Page 6, line 33: “…rarely…”
Can we cite numbers or is this opinion?
Page 6, lines 33-34: “…must be trained in their job functions after being elected.”
this is cited as an expected thing under commission-manager - why is it negative here? [but not for the recommended form]
Page 6, line 38: “…rarely consider…”
Seems to be unsubstantiated opinion
Page 9, line 5: “…direct connection…”
by adding a manager, this creates a less direct connection that without the manager
Page 9, line 10: “…can delegate…”
this does not capture the complexity of what is mandated by statute vs. left to the discretion of the BOCC
Page 9, line 15: “…three-member…”
what is the operative difference here? Is it the removal of admin duties or is it the increase in the BOCC size? Should make each element clear.
Page 9, line 17: “…should increase…”
Use “may” to match previous sentences
Page 9, lines 20-21: “…mitigating the influence of partisan politics and patronage.”
Suggest ending the sentence without this last phrase
Page 9, line 24: “…longer time horizons…”
poor wording - seems to say that the manager will be slower (take longer) to get stuff done
Page 9, line 25: “…can…”
they “can”, but might not; suggests removing the rest of the paragraph as entirely speculative
Page 9, line 29: “…limiting the danger of abuse of authority.”
this seems hypothetical. Comp with Lewiston or Utah issues.
Page 9, line 33: “…when the Board cannot work together.”
if 3 can’t “work together” how will 5?
Page 10, line 6: “…short-term…”
This is a subjective term and there is no way to know what the duration will be.
Page 10, line 10: “…can be argued…”
Legally, they *are*. It is not a matter of argument
Page 10, line 16: “…would…”
should use “may” for consistency
Page 10, line 19: “…hence…”
objects to the conclusion about structure - most of the problems were attributed to the individuals involved
Page 10, lines 24 and 26: “…three…” . . . “…triumvirate.”
the number of commissioners begs the question about admin duties [is the problem the admin load or is the problem not enough commissioners?]
adjust to be less numerically bound
Page 10, line 32: “…assumed…”
presumptive - this sentence should be removed
Page 10, line 39: “Forty-three percent…”
should also report % for commission only
Page 11, line 29: “…will have…”
should not be stated as a fact and during the transition time, it will be really up in the air
Page 11, line 36: “…consolidation of work…”
maybe “greater work efficiency” instead?
Page 12, line 7: “…allow…”
Insert “can”
Page 12, line 19: “…precedent…”
in many cases, the county service mandates are very different from the requirements in Idaho
Page 12, line 23: “…expected to align…”
seems irrelevant because it is out of our scope. This should be moved out of this section. Pure speculation/opinion
Page 12, line 24: “…part-time…”
Not in our scope
Page 14, Appendix 1
suggests including the full excel table of strengths/weaknesses that was compiled by Brian

Comments from Bob Fish 

Thank you very, very much for the great work you and your fellow committee members did on this document. I know it took many hours of your time and lots of mental anguish! I’ll be for approving it as presented.
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